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UNiTeD STATE. CEP.ATMe'NT O~ COMMERCE
N.dan.1 aa.81'\1c -nd A1~mo.pherIG AdmInl8~.~lon
Washington. n.c 20230

OFFICE OF THe GENEAALCDUNSEL

MAY 2 1 2003Neil L levy
Christia11 C. S~onsen
KirkJand & HI lis
(;55 Fifteenth Street) N. W.
Suite 1200

Washington, DC 20005

Re: Comments ofVillitges ofCroton-on-Hudson and Briarclift-Manoron Millennium's
SUrT",ly Brief -Consistency Appeal of Millennium Pipeline Company, L.P.

Dear Messrs. Lcvy and Semonsen

This responds to your letter of May 12, 2003, in whjch you submitted written comments on
behalf of thc Villages of Cro(on-on-Hudson and BriarcIi ff Manor regarding two aspects of

Mi1lennium'ssurreply brief dated April2t, 2003. Your letter also requested that thcse
comments be made part of the public record for the Millennium consistency appeal.

As a general matter, the Department and parties to an appeal have a significant interest in the
finality ofthc administrative process. This js e!\pecially true in the latter stages of a proceeding,
such as when all scheduled briefs have be~ filed, as is the case here. 111 addition, we note that
ther~ is no obligation to consider public comments received afler the close oftlle comment

period. despite the fact thc administrative record for the appeal remains open.1 In this appeal, the
period for public comment closed on January 8, 2003.l To considcr COlIUllenl:), such as the ones
al issue here, Would invite a series of addjtional rcplies from interested parties. It would also

I Ihc adrninistrativc rccord Ten\aUlS upl:n during the review and analysis or timely submittcd materials tQ

allow thc Dcpartl\lent, if nccc$sary, to supplemcnt the record On i!)5Ues parlicularly significant or Televant tu the

SeI.Tetary'S decisioD, This reduces the likelihood that thert will be a n~d tu revisit the record or the deci~ion in the
fLJlurc. tJsually, iatomJahon submitted during conmlellt periods and by lbc parties bas been found tO creatc a
sutJicient a.dminlstra(ivc record. SupplaneTlts to an administrative record addressing a dcficiency identificd by tJte

DepaJtlJ1ent duriDl its review typically involve either bricfs from the partic~ DT .~cieJ1tificltechnical infomlation that
would be expected to be provided to the parties for comment.

2 Shortly bcfofe the c;lo5e of the public t:uauncnt period. aJ1d lit the lime it was c;(}nsidering whether to

submitpublj( t;U~ts, the Villagc ()fCroton-on-Hud"on (Village) reque-sted pcnnissi(}n to file an amicus IWY
brjef for the appeal. NOAA advised the Villagt: that a decision On that request might not be Ieachcd until after lhe

public corrurent deadline. The Villagc sub~equent1y decided to submi( a portion of its commcnts prior to the close
of tbe public conDrlcnt period. lDc Village of Briarcliff Manor subrnined comment~ on Iht. appeal in con.iunction
w1tb: ( I) the amic*s brief filed by the Village I)f Croton-on-Hudsl)n I)n O(:lobcr 23, 2002; aDd {2) comm~nts
provided on January 8, 2003. by tIle Village ()f C'.roTQI1-Qn-Hudson.
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In addition. dlc Villages' request to comment on Millennium's suITeply briefsccks to obtain a

righ1 belonging to a party to an appeal,4 and is similar to a matter wc have previously considered
in this proc~g. fu February 2003, we denied the Village ofCroton-on-Hudson's petition to
file an amiCr4S reply brief, in part, because one purpose of the filing would have bcert to rcbut

possible folt1tcoming comments from Millennium on the Village's jnitial amicus bricf.s
Consideration of lhe comments before us today would serve the same pUrpose, therehy providjng
the Vjllages with "the last word." Ironically, if we were to grant the cwrent request, we would
afford the Villages an opportunity not provided to the Appcllee, l1ainely, lo respond 10 issues
raiscd byMiIICIlniwn's suneplybrief

For the foregoing reasons, we decline to consider your recently sublnittcd comments. Thank you
for your continuing interesl in this imponant matter.

Sincerely,

cc: Frederic G. Berner, Jr.
Glen T. Bruening

J Late rIled comments arc not posted on the Depaltnrlrt ufCommerce's CZMA appeals website; howcvcr,

thcy are retajued ~ part of the appeal record.

4 Thc Village's petition for intervention as a party was denied. Lc:tttT from Jalnes R. Walpole, NOM, U.S.

Department ofCommcrce, to Neil L. Levy and Christian C. Scmonsen, Kirkland & Ellis (repte8Cnting tIle Villagc of
Croton-on-lludim, New York), July 17, 2002.

s LctteI from ~ame8 R. Walpole, NOM, U.S. Dtpl\Ilmcnt of Commen::c la Neil L. Levy and ChrlSnan C.

Semonsen, K.irkland & Ellis, l:ebruary 3, 2003, al. 3.

J ames R. Walpole

General Counsel


